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CARLSON, JUSTICE, FOR THE COURT:
1.  HughWilton McGowen, J. (McGowen) wasindicted for the crime of cgpita murder by the April
2000 Jackson County Grand Jury. More spedificaly, the indictment charged M cGowen with the murder
of Shdby Lynn Tucker while in the commisson of the crime of kidngpping. Miss Code Ann. 8 97-3-
19(2)(e). Fallowing afour-day trid, ajury found McGowen qguilty of cgpital murder and theredfter, upon
being giventhe option of finding thet M cGowen could be sentenced to degth o lifewithout parole, thejury
found that McGowen should be sentencedto lifewithout pardleinthe sate penitentiary. Miss. Code Ann.

8§99-19-101(1). Four days after the jury verdict, the trid court entered its judgment conggent with the



jury verdict and sentenced McGowen to lifeimprisonment without the benefit of pardle. Miss Code Ann.
§99-19-101(1); Miss. Code Ann. 8§ 47-7-3(1)(€) (Supp. 2001). McGowen'smotionfor anew trid was
denied on March 21, 2002, and from thet order McGowen has perfected this apped.

FACTSAND PROCEEDINGS
IN THE TRIAL COURT

2.  OnFebruary 27, 2000, a goproximatdy 8:00 am., Vicki McGowen, McGowen'sSder-in-law,
cdled 911 to report missing her 4-year-old granddaughter, Shelby Lynn Tucker. Uponariving a Vicki's
resdence, the Jackson County Sheriff's Deputies learned that Vicki put Shelby to bed around 10:00 p.m
on February 26, 2000, and woke the fallowing morning to discover her missing. The Sheriff's Deputies
found no sgns of forced entry and began a search for the absent child. Vicki told Deputy Sheriff Terry
Daosher that McGowen hed been thelast person at her home around 2:00 am. thet morning, February 27,
2000. Charles McGowen, Vicki McGowen's husband and Shdlby's sep-grandfather, added that his
brother, Hugh McGowen, "liked litlegirls™ At this point, Deputy Dosher sought to spesk with McGowen.
13.  McGoweninitidly reported no knowledge of Shelby'swheregbouts However, during subsequent
conversations with law enforcement officers McGowen reveded the location of Shelby's body and
produced objectsrdaed to her murder. On the afternoon of February 28, 2000, Sergeant Eddie Stewart
and Lieutenant Louie Miller of the Pascagoula Police Department spoke with McGowen a hisresidence.
McGowen dictated amap to the officersleading them to Shelby's body, and produced ablue plagtic beg
containing ablanket. "Thisis Shelby's blanket," hetold the officers "Thisiswhat shewaswrgpped upin.”

After Sergeant Stewart advised McGowen of his Miranda rights, McGowen volunteered further

cooperation by taking the officersto abridge where helocated apiece of ropethat hetold the officerswas



"whet | used to Srangleher with." Sergeant Stewart trangported M cGowen to the Jackson County Sheriff's
Department, where McGowen offered an deven-page Satemett.

4. Inhis satement, McGowen testified that on the afternoon of February 26, 2000, he and his
brother, Charles, traveled the short distance to Mohbile, Alabama, to watch remote control car races
Duing their spectating and on the ride home, McGowen and his brother imbibed Old Milwaukee beer to
the point of becoming drunk. When they returned to Charless home around midnight, Charles passed out
inthefront seat of McGowen'scompany truck. Then, according to McGowen'ssatement, something just
dicked." McGowen took his brother's keys, went inside his brother's house, picked up Shelby, and took
her to hisresdence in Charlesstruck.

.  Onceindde hisresdence, McGowen made sexud contact with Shelby, touching her vaginawith
hisfingers. Forenscreportslater showed vagind disenson but no evidenceof semeninor around Shelby's
genitdia McGowen maintained he did not have sex with Shelby and that he remained dothed the entire
time he was with Sheby. Whatever the contact, Shelby told McGowen he wias hurting her and begen to
scream. McGowen panicked and grabbed a piece of rope, the kind he used a work everyday to tie off
cable. Heformed a" Chinesefinger with therope and begen srangling Shelby. Bdieving he hed killed her,
McGowen put Shelby in his brother's truck and drove to a nearby wooded area. Along the way, Shelby
regained consciousness and began crying. Further panicked, McGowen sruck Shdby inthe heed witha
smdl dedge hammer or mdlet he found in his brother's truck. He left Shelby's body in the woods and
returned to Charless house.

6.  Charleswasnolongerin McGowen'struck when McGowenreturned to Charlessresidence. Upon
weking from his stupor without keysto hishouse, Charlesdept in ashed in hisyard. McGowen retrieved

histruck and returned to his resdence. When he got home, McGowen redlized he il hed the rope and



Shdby's blanket. He took the rope to abridge and threw it over the Sde. He wrgpped the blanket in a
pladtic bag and duffed it in amettressin his house

7.  Thetrid began on January 15, 2002. The State cdled fourteen witnesses. Vicki McGowen was
the Statesfirg witness. Vicki testified that she kept Shelby the Saturday night Shelby was abducted. Vicki
hed taken Shelby and anather grandchild to her grandson'sbasketbdl game and to the shopping mdl during
the day. That night, she put Shelby and the other grandchildren to bed around 10:00 p.m. and locked the
door to her traller home When Shdby was missng the next morning, Vicki cdled 911. Vicki further
tetified that she recaived aletter addressed to her husband, Charles, from McGowen which attempted to
shift the blameto Charles. Disguising her handwriting tolook like her husband's, Vicki sent aone-linereply
to McGowen, "Better thee then me. Hal Ha!" hoping it would anger McGowen.

8.  The State's second witness was Miranda Tucker Tames, Shelby'smother. Miranda testified thet
her mother, Vicki, kept Sheby while she was working Saturday February 26, 2000. Over defense
objection, Miranda dso opined she beieved McGowen murdered her daughter.

19.  Tery Dosher, who was the first responding officer to the scene, testified hefiled theinitid offense
report. He a0 tedtified on cross-examination that Charlestold him that McGowen "likes young girls™
110. The Sate cdled two crime scene investigetors, who asssted in photogrgphing and searching for
evidencein this casa. Through the firg investigator, Rodney Fountain, the State introduced a phatograph
of Shelby's face over defense counsd's objection and mationinlimine for the photograph to be exduded
fromevidence. Defense counsd averred the photogrgph had no probative va ue, was gruesome, and would
prgjudice the jury. Defense counsd further contended the photogrgph should only beintroduced, if a dl,
by the State's pathologist, Dr. Paul McGarry, who would meke it as "gruesome as he possibly can,” but

should not beintroduced by anon-medicd expert. During theredirect examination of Investigetor Fountain,



the State made severd referencesto digita and penile penetration and the presence or absence of semind
fludsinsexud assault invedtigationsin generd. Defense counsd objected repestedly, but was conggtently
overruled by thetrid judge. Throughthesecond investigator, former Jackson County Sheriff'sDeputy Dean
Reiter, amdlet was marked for identification, but it was not admitted into evidence through Investigetor
Reiter.

11.  Next, theSaecdled PhilipHolt, McGowen'sneighbor, who testified thet hesaw McGowen drive
off eraticaly in his brother Charless truck early on the morning of Sunday February 27, 2000, and that
McGowenreturned to get Something out of hisown truck and left again. Cross-examination reveded Holt
wore glasses, had drunk two beers a the Ide of Capri Casino between 11:00 p.m. and 2:00 am., did not
live directly across from McGowen's house where his truck was parked, and had bought a boat from
McGowen's ex-wife,

112. The Saes next withesswas Mdissa Schoene, ahair and fiber andys with the Missssppi Crime
Lab a the time this case was processed. Schoene described her training and was acoepted as an expert
witness by thetrid court. Schoene tetified thet the microscopic comparison of hair ssmplesdid not dlow
an andyd to condude that a"particular har came from a particular person,” but rather thet one of three
condusions could be reached: (1) no amilaities between samples, (2) the samples exhibit the same
characteridics S0 as to be indiginguishable, or (3) the samples exhibit some Smilarities and some
differences

113.  Schoene's samples for comparison in this case were from "sexud assault kits' taken from
McGowen, his brother Charles, and Shelby. At trid, Schoene was presented with three items for
identification: black tape, ablue bag, and ababy blanket. Schoeneidentified theitemsasevidence she had

examined inthe arimelab, but achain of custody objection prevented the State from introducing theitems



into evidencevia Schoene. Additiondly, Schoenetedtified she had examined hair samplestaken fromthese
exhibits, compared them with samples from Charles and Hugh McGowen, and conduded she could
exdude neither man asthe donor of the hair. Over adefense objection, Schoene further tedtified thet atear
onarall of tapefrom Hugh McGowen'shome matched tearsin the tape removed from the blue plagtic beg.
14. The Sates next withess was Dr. Paul McGarry, aforensic pethologist from the coroner's office
of Orleans Parish, Louisana, and other coroner's offices dong the Gulf Coagt.  Dr. McGarry, who
performed the autopsy on Shelby's body on February 29, 2000, tedtified that his obsarvations reveded
aviolent sruggle hed taken place. He found her vagind opening sretched and torn, aorasons on her inner
thighs, deven dark brown hairs around her genita region, bruises on her face, knees, shins, hips, and
shoulders bleading in the tissues of her neck indicating strangultion, blesding and tearing in the tissues of
her mouthindicating smothering, and five degp round disk-shaped bruisesontheleft Sde of her heed where
her skull had been fractured and crushed. Dr. McGarry further testified that the digenson of Shelby's
vaginawas caused "by forang something into thevagina The most common way thiswould occur would
be by "pushing apenisin agand resstance,”" but the object could have been afinger or "even aforeign
object.”

115.  Despite defense objections, photogrgphs wereintroduced comparing Shelby'sheed injuriesto the
madlet found in Charles McGowen's truck. Dr. McGarry was permitted to tedtify thet the diameter of the
mdlet and the diameter of the wound patterns were the same. Both cross-examination and redirect
examingion didted further testimony about vagind penetration and teering. On redirect, Dr. McGarry
tedtified thet tearing and Stretching of vagind tissuewould beapainful experience sufficient to causeachild

to ary out in pain.



16. Next, theSatecdled Amy Winters, aforensc biologigt spedidizingin serologicd examingionwith
the Sate crime lab. Defense counsdl objected to Winters stestimony because shedid not actudly perform
the aime lab examindions  Winters tedtified on behdf of Elizabeth Howel, her former arime lab co-
worker, who actudly performed the examinetions. Winterssrolewasto review Howel'sreport to ensure
she parformed the examinations properly. Over continuing defense objectionsto chain of custody and to
the fact that Winters did not examine the evidence firg hand, Winterswas dlowed to testify that atest for
samenon acomforter was negdive, testsfor blood on the mallet were negative, testsfor semen on swabs
collected aspart of Shelby's sexud assault kit were negetive and testsfor semen on Shelby'sblanket were
negdive,

117.  TheSatecdled CharlesMcGowenwho corroborated M cGowen'saccount of ther tripto Mobile
to view remote control car races, their heavy drinking, Charless passing out in McGowen's truck on the
ride home, and his degping in the shed after waking up with no keysto get in histraller.

118. Lieutenant Mick Sears and Sergeant Carl Cone from the Jackson County Sheriff's Department
were cdled as State witnesses to establish the chain of custody on various items of evidence. Lt. Sears,
of the Crimind Investigation Divison, testified to the chain of custody of severd itemsinduding therall of
black tgpeand the sexud assault kits Lt. Searsfurther tedtified to the best of hisknowledgethet therewas
never any tampering with the evidence. Sgt. Cone, the evidence custodian, tedtified thet various pieces of
evidence were securdly stored and locked up, free from tampering, addition, and ddetion.

119. The Sates find witness was Sergeant Eddie Stewart, commander for the Jackson County
narcoticstask force and one of the officersto whom MoGowen confessed. Without prior noticeto thetria
court, as Sgt. Stewart was taking the stand, defense counsd moved to suppress McGowen's confesson

statement to Sgt. Stewart and Lt. Miller on grounds that McGowen was not properly advised of his



Miranda rights. The court denied the mation. Through his tesimony, Sgt. Stewart authenticated the
February 28, 2000, conversation he and Lt. Miller had with McGowen a McGowen's house, the map
M cGowenprovided directing themto Shelby'sbody, thebluebag M cGowen produced containing Sheby's
blanket, the rope which hed been flung over the Sde of albridge(and to which McGowen led the officers),
and the subseguent deven-page confesson satement McGowen gave a the Sheriff's Department after
being advised of hisMiranda rignts multiple times

120.  Whenthe State rested, defense counsel moved for adirected verdict. The court denied themation.
The defense then cdled five withesses. Its firg witness was former shift cgptain Tony Greer, the second
officer on the scene, who tedlified to the initial Sages of the invedtigation. Invedtigator Robert Carew, the
JacksonCounty crimind investigation supervisor, wasthe defense counsd'ssecond witness, and hetestified
about the beginnings of the invedtigation and about prdiminary datements by McGowen denying
involvement in Shelby's disgppearance.

721.  Officer John Gaffney of the Moss Point Police Department, also assgned as an FBI task force
agent, tedtified he went to McGowen'strailer on the afternoon of February 28, 2000, to find McGowen
and Sgt. Stewart in aconversation. Officer Gaffney entered thetraller and was introduced to McGowen,
but & no paint did Officer Gaffney heer McGowen make a confesson. When Lt. Miller returned, heand
Sgt. Stewart departed with McGowen, and & Sgt. Stewart's request, Officer Gaffney remained a the
traler until the Sheriff's Department arrived with aseaerch warrant.

122.  For the defendant’s fourth witness, Lt. Mick Sears, who hed tedtified in the Stat€! scase-in-chief,
was placed back on the witness stand. Lt. Searstedtified that he briefed the officersinvolved inthiscase,
induding Sgt. Stewart and Lt. Miller, on the morning of February 28, 2000, around 10:00 am. & the

Jackson County Sheriff's Department.



123.  Hugh McGowen wes the find witness for the defense. McGowen described his upbringing, his
oarse contact with his parents, his raionship with his brather, hisemployment hiory and the events of
the day of February 26, 2000. He recounted thetrip heand hisbrother Charlestook to the remaote control
car racestha evening, testifying they bath drank congstently before, during, and efter their attendance a
the races. McGowen further testified that upon their return, Charles abducted Shelby and brought her to
McGowen'shouse. According to McGowen, Charlestook Shelby into McGowen'sbedroom and said he
would deep there with her. Later, McGowen daimed he woke to heer Sheby arying. When he went to
the door, Charlestold him Shelby waas just scared because she did not know where shewas. After going
back to degp, McGowen sad he was awakened agan, thistime by Charlestdling him he hed srangled
Shdby and asking M cGowen to hep him. They decided they would take Shelby's body to anearby date-
owned crane refuge land. McGowen said he drove and when they got there he waited in the car in pitch
dark while Charlestook Shelby's body out into the woods. After being gone for afew moments, Charles
returned and according to McGowen sad, "l can't leave her like that.” Charles left again, and when he
returned helaid amdllet on thefloorboard of thetruck and told McGowen hehed hit her in theheed. When
they got back to McGowen's house, McGowen sad his brother told him he il had the rope he used to
grangle Shdlby in his pocket. According to McGowen, they left again and as they drove by a bridge,
Charles pitched the rope over the Sde. They then returned to Charlesstraller where they agreed Charles
would desp in histruck and dam he passad out there and McGowen would returnto hishouseto deep.
24. McGowen tedified he never told investigators this story but rather incriminated himsdif to protect
his brother. McGowen said he wrote his brather aletter from jail asking Charlesto come forward and tell
the truth. McGowen said that when he provided the tgped confession, he hed no idea how many times

Shdlby had been struck in the head, which was why he tald the police she wias struck once when in fact



she waas gruck five times On cross-examination, McGowen tedtified thet he languished in jal for ayear
and a hdf before writing the letter to his brother, meanwhile tdling only his lawyer thet he did not kill
Shdby. Thedefenseobjected to questionsconcerning communication between McGowenand hislavyers
125. After McGowen'stestimony, the defenserenewed itsmotion for adirected verdict, and themation
was denied. During the jury indruction conference, the State wias permitted an involuntary intoxication
indructionover the defensgs objection. After dosing arguments, the jury beganitsddiberations Thesame
day, the jury returned with its verdict finding McGowen guilty of capitd murder, and apal of the jury
reveded a unanimous vote. Upon a separae sentencing hearing being conducted and sentencing
indructions being submitted, the jury ddiberated and uitimetely unanimoudly found that McGowen should
be sentenced to life without parole. Condstent with the jury verdict, thetria court subsequently sentenced
McoGowen to aterm of life imprisonment without pardle

DISCUSSION

126. The gandard for reviewing a motion for a new trid is abuse of discretion. May v. State, 460
So0.2d 778, 781 (Miss. 1984) (citing Neal v. State, 451 So.2d 743, 760 (Miss. 1984)). Because a
moation for anew trid is addressed to the trid court's sound discretion, the trid court's ruling will not be
reversed unlessthetrid court's judicid discretion was 0 abused asto be prgudicid to the accusad. Id.

127.  Smilaly, under this Court's dandard of review, the admissibility of evidence retswithin the trid
court'sdiscretion. Crawford v. State, 754 So.2d 1211, 1215 (1 7) (Miss. 2000). Unlessthetrid court
abusad itsjudicd discretion to the point of prejudicing the accused, this Court mugt affirm thetrid court's
rding. |d. SeealsoHerring v. Poirrier, 797 So.2d 797, 804 (18) (Miss. 2000); Graves v. State,

492 S0.2d 562, 565 (Miss. 1986); Shearer v. State, 423 S0.2d 824, 826 (Miss. 1982).
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l. WHETHERMcGOWENWASDENIEDHISFUNDAMENTAL AND

CONSTITUTIONAL RIGHT TO A FAIR TRIAL AND WHETHER

THE TRIAL COURT COMMITTED REVERSIBLE ERROR BY

ADMITTING EVIDENCEAND ARGUMENT OFOTHERCRIMES,

INCLUDING SEXUAL ASSAULT AND RAPE, WITH WHICH

McGOWEN WASNOT CHARGED.
128.  McGowen contends histrid was fundamentdly flawed and his conditutiond rightswere violated
because the State repeatedly implicated him in sexudly battering, assaulting, or rgping the victim, Shelby
Lynn Tucker, when hewas not charged with such crimesin the Statésindictment. In particular, McGowen
documents 101 referencesin thetrid transoript to sexud assault, thirty-four referencesto rape, and thirty
references to the victim's vagina McGowen dso points out Dr. McGarry's attestation and graphic
description of the sexua assault Shelby endured prior to her desth as particulaly prgudicd tetimony.
Becauseit wasnat offered to esablish an dement of theunderlying fdony offenseof kidnapping or murder,
the crimes with which he was charged, McGowen argues that this tetimony was irrdevant. Because of
such repested references to sexud assault over the courseof histrid, McGowen avershisrightsunder the
Fifth, Sixth, and Fourteenth Amendments to the United States Condtitution were bresched, aswdl ashis
rightsunder Article 3, Sections 14 and 26 of the Missssppi Condtitution. So, inessence, the crudd issue
before the Court here is not o much one of the ather crimes provisons of Miss R. Evid. 404(b), asitis
one of rdevance and probaivevauevs prgudidd effect pursuant tothe provisonsof Miss R. Evid. 401,
402, and 403, respectively.
129.  Insupport of hiscontentions, McGowen ditesthisCourt'sdecisonin Foster v. State, 508 So.2d
1111 (Miss. 1987),overruled on other grounds by Powell v. State, 806 So.2d 1069, 1080 (1 32)

(Miss 2001). Foster st forth the processfor determining theadmissihility of expert tesimony. 508 So.2d

a 1117. Following the Missssppi Rules of Evidence 401, 402, and 403, Foster explained thet to be
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admissible, testimony must firgt pass the threshold requirement of rdevance?! | d. Rdevant evidence mugt
then survive a bdandng test by which it may be exduded "if its probative vadue is substantially
outweighed by the danger of unfar prgudice, confuson of the issues, or mideading the jury, or by
condderations of undue dday, wagte of time, or needless presentation of cumulative evidence” | d. (ating
Miss R. Evid. 403) (emphassin origind). A trid court presented with aRule 403 objection must perform
thisbalancing tes. | d. Pursuant to Foster, McGowen argues that even if testimony rdaed to the sexud
assaullt of Shelby wasrdevant it should have been ruled inadmissble under the balancing test of Foster
and Miss. R. Evid. 401, 402, 403 weghing the probative vd ue of thetestimony againgtitsprgudicid effect.
130. Thetetimony chalenged in Foster was that of an expert tedtifying that a knife found in the
defendant'scar "could have' caused thevictim'sfata wound. 508 So.2d & 1118. Thispassad thethreshold
test of rdevance, but a mgority of this Court in Foster objected to the phrase "could have" which
connoted only a posshility, thereoy limiting the probaive vaue of the tedimony while maximizing its
tendency to midead thejury. 1 d. On remand, this Court ruled thet the experts could testify in anew trid,
but they should avoid the terms "possible’ and "could have™ 1d.

81l McGowendsordiesonTucker v. State, 403 So.2d 1274 (Miss. 1981), amarijuanapossession
case, to assat that the gengrd rulein aarimind trid is to confine tesimony to the charge for which the
accused ison trid. The prasascution is not dlowed to ad the proof againg the accused by showing he

committed other offenses. 1d. at 1275 (quoting Sumrall v. State, 257 So.2d 853 (Miss. 1972)). In

'Foster quatesMiss R. Evid. 401 to definerdevant evidenceas"evidencehaving any tendency
to meke the exigence of any fact thet is of consequence to the determination of the action more probable
thanit would bewithout theevidence™ 508 So.2d & 1117 (emphadisin origind). F oster further noted thet
the comment to Miss R. Evid. 401 provided that Miss R. Evid. 401 was a broad definition favoring
admisshility. 1d.

12



Tucker, thisCourt remanded the defendant'snarcoti cspossess on conviction becausetherewastestimony
didted by the prosecution thet, on a sparate occas on, the defendant sold marijuanafrom thetrunk of his
car. |1 d. a 1276. Thissde occurred before police found marijuanain the defendant's hotd room, and was
thus a sparate event, testimony to which only served to prgudice thejury. | d.
132.  InTucker this Court ruled thet the testimony in question violated the generd rule that the
prasecution cannot dicit proof of crimesfor which the defendant isnot indicted, and thet thistestimony did
not fal within any of theexceptionsto thegenerd rule | d. However, Tucker noted the severd exceptions
to the generd rule

Itiswdl sattled in thisgate thet proof of acrimediginct from thet dleged in an indictiment

isnot admissble againgt an accused. There are cartain recognized exceptionsto therule,

Proof of another arime is admissble where the offense charged and that offered to be

proved are so connected asto conditute onetransaction, whereit is necessary to identify

the defendant, where it is materid to prove motive, and there is an gpparent relation or

connectior betweentheact proposed to be proved and that charged, wheretheaccusation

involves a series of arimind actswhich mugt be proved to make out the offense, or where

it is necessary to prove scienter or guilty knowledge.
Tucker, 403 So.2d at 1276 (quoting Grayv. State, 351 So.2d 1342 (Miss. 1977) andRileyv. State,
254 Miss. 86, 180 So.2d 321 (1965); citing Smith v. State, 223 So0.2d 657 (Miss. 1969); Cummings
v. State, 219 So.2d 673 (Miss. 1969)).
133.  Andly, inhisreply brief, McGowen assartsthet thevidlationsof hisfundamentd condtitutiond rights
conditute plain error and sructurd error, aretherefore non-waivable, and must causethis Court to remand

his case for anew trid. McGowen concedes his trid counsd withdrew his Mation in Limine concerning

references to sexud assault and failed to object to each sexud assault reference made during trid.

13



Nonetheless, under the doctrines of plain error and sructurd error, he urgesthat this Court is duty bound
to remand his conviction.?

134.  McGowen asksthis Court to broadly apply Foster to hold thet the chdlenged testimony inthis
caeisirrdevart, or if rdevart, that it fails the bdlanding tes weighing probative vaue agang prgudica
effect. However, we have continuoudy held that the discretion to determine rdlevancy and weigh the
interests of admitting testimony rests soundly with the trid court. 508 So. 2d a 1117 (diting United
Statesv. Chalan, 812F.2d 1302 (10th Cir. 1987);Brumley Estatev. | owa Beef Processors, Inc.,
704 F.2d 1351 (5th Cir. 1983)). "Because of this discretion vested in the trid court, our task as an
gopdlate court reviewing a403 determination isnot to engage anew in the 403 balancing process. Rether,
we Smply determine whether the trid court abusad its discretion in weighing the factors and admitting or
exdudingtheevidence” 1d. a 1118.

135. Thetestimony inFoster eedly passed theinitia rdevancy test because the fact thet aknife found
in Foster's car could have caused the victim's faid wound obvioudy has atendency to makeit moreor
less probeble that the knife found in Fogter's car was usad to kill thevictim. | d. & 1118. Asin Foster,
the chdlenged testimony in the case sub judice that M cGowen sexudly assaulted Shelby has atendency
to makeit more or less probeble that M cGowen abducted Shelby the night she was killed, thet he hed a

moativeto behaveirrationdly and kill her, thet the confesson he gave invedigatorswastrue and accurate.

%Inhisreply brief, McGowen ditesadifferentF oster v. State, inwhich adissenting opinion stated,
"Haneror occurswhen it isestablished that an error not raised previoudy affectsfundamentd rights™ 716
S0.2d 538, 542 (1120) (Miss. 1998) (McRae, J., dissenting). McGowen defines sructurd error aserror
whichinfectsthetrid so asto mekeit fundamentaly unfar or an unrdigble vehide for determining guilt or
innocence. Johnson v. State, 768 So.2d 934, 937-38 (Miss. Ct. App. 2000).
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136. Pasingthethreshold test of rdevance, weturn to the balancing test to determine whether the trid
court abusad itsdiscretion in weighing the probetive va ue of thetestimony in quesion againgt itsprgudicid
effect onthejury. InFoster, the chdlenged tesimony faled the balancing test because the phrase "could
have' connoted only a possihility, thereby minimizing the tetimony’s probetive vaue while maximizing its
tendency to prgudicethejury. | d. UnlikeF oster, however, thetesimony of Dr. McGarry and others did
not employ or rdy onphrasessuch as"could have' or "possble”” Rather, Dr. McGarry merdy tedtified as
to the condition of Shelby's body, induding her genitdia, when he performed his autopsy. An additiond
difference between Foster and this case is that defense counsd himsdlf in the case sub judice didited
numerous referencesto sexud assault throughout thetrid whiletherewerenoindicationsof such complicity
inFoster. For indance, in defense counsd's cross-examination of Dr. McGarry, the fallowing exchange
took place.

Q. Okay. And, additiondly, you testified on direct examination that she had been
forcefully penetrated?

A. Yes

Q. And you don't know with what, right?

A. It's something thet would dilate the opening of her vaginato -- enough to teer in
adrcumferentid manner, likeastar-shgped tearing, which meanssomething round
or near round is being pushed in with force

Q. But you don't know whet that could have been?

A. | dontt know exactly whet it could be. Themodt likdy thing isapenis

Q.  Allrigt

A. Mae sex orgen.

Q. All right. At autopsy, do you do vagind swabs?
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A. Yes gr.

Q. For what purpose?

For the purpose of detecting any gaculate, any semen that might bethereor other
subgtances that might be depogited there.

And isthat -- do you do any other swabs about the body?
To the mouth and the anus aswil.

And do you preserve those?

> O » O

They areplaced inakit that indudes other Joecimensfrom theautopsy and they're
al presarved.

O

Isthet cdled aragpekit?
A. Yes gr.

In this exchange done, defense counsdl not only reopened alline of questioning which McGowen now
damswasirrdevant and prgudicid, but he dso introduced some of the very terms now objected to on
goped, auchas"vagind swab" and "rapekit.” 1t would beinequitable to dlow defense counsd to sabotege
the faimess of his dient'strid only to use defects he introduced to prevail on gpped. For the foregoing
reasons, this Court cannot say thet the trid court abused its discretion in weighing the probative vaue
vaass the prgudidd effect of the tesimony of Dr. McGarry and others when deciding to admit such
tetimony.

137.  Weturn now to McGowen'srdiance on Tucker aswel as his assations of plain and sructurd
error. While the exceptions to the generd rule againgt admitting testimony about crimes with which the
defendant is not indicted did not goply in Tucker, they do gpply to the case sub judice. If one or more of
these exceptions goplies, then the question of plain or sructurd eror need not be reached because the

assgnment of eror averred in thisfirg issue of McGowen's goped would become moot.
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138. Condgent withtheexceptionstothegenerd ruleagaing admitting testimorny about crimesfor which
the defendant isnot indicted, profferedin Tucker , thisCourt heshdd thet "even though it may reved other
crimes, evidence or testimony may begivenin order totdl arationd and coherent story of what happened
and whereit is subgtantidly necessary to presant acompletegtory.” Flowersv. State, 773 So.2d 309,
319(128) (Miss. 2000) (dtingMiss. R. Evid. 404(b); Mackbee v. State, 575 S0.2d 16, 27-28 (Miss.
1990); Brown v. State, 483 S0.2d 328, 330 (Miss. 1986)). In Flower s this Court added that evidence
of another arimeis"dso admissibleif it shedslight upon the mative or if it forms apart of achain of facts
intimately connected so thet in order to interpret its generd parts, the whole must be heard.” 1d. (ating
Davisv. State, 530 So.2d 694, 697-98 (Miss. 1988)). An exception to the generd ruleisaso granted
"whentheevidenceisintegraly rdated intime, place, and fact to the crimefor which the defendant isbeing
tried." | d. (atingM cFeev. State, 511 So0.2d 130, 136 (Miss. 1987); Ladner v. State, 584 So.2d 743,
758 (Miss. 1991); Wheeler v. State, 536 So.2d 1347, 1352 (Miss. 1988)). Testimony about another
aime has been admitted when the ather crime formed "a single transaction or dosdy rdated series of
transactionsin rdation to the crime charged.” 1 d. (dting Robinson v. State, 497 S0.2d 440, 442 (Miss.
1986); Davisv. State, 476 So.2d 608, 609 (Miss. 1985)).

139. InEubanksv. State, 419 S0.2d 1330 (Miss. 1982), thedefendant, who wasconvicted of Smple

asault on alaw enforcement officer, gopeded when the entire facts and circumdances of hisarrest were
presented to the jury. Eubanks contended the testimony was inadmissible evidence of ancther crime
because he had been arrested on other charges. This Court, however, hed that the officer's testimony
describing the warrant he held for the accused's arrest was admissible because it showed the officer was

acting within his authority and was subgtantidly necessary to present acomplete dory. | d. at 1332.
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140. InDavis, the defendant, who was convicted of armed robbery, gopeded when awitnesstegtified
that property was solen from his car that the defendant carjacked. 530 So.2d at 697. Davisargued this
testimony wasinadmissble because hewas not on trid for geding this property. | d. Even though thetrid
judge sugtained the defendant's objection a trid, this Court held thet therewas no reversble error because
the other crimes mentioned were part of the res gestae of the crime charged and helped shed light on the
gopdlantsmative | d. a 698.

41. InRobinson, the defendant, who was convicted of murder, daimed the trid court committed
reversble error by dlowing the prosecution to question the defendant about whether he took the victim's
wallet out of the victim's pocket. 497 So.2d at 441. Robinson argued this line of questioning was
inedmissble evidenceof ancther crime.| d. ThisCourt, however, held that the prosecution's question about
the wallet were 0 dosdy rdated to the crime charged as to form a sngle transaction or dosdy rdaed
series of transactions. 1 d. a 442 (ating Minor v. State, 482 So.2d 1107 (Miss. 1986); Turner v.
State, 478 So.2d 300, 301 (Miss. 1985); Neal v. State, 451 So.2d 743 (Miss. 1984)). Accordingly,
this Court found no reversble error. | d. at 443.

2.  McGowenarguesthat the prosecution's solicitation of testimony about sexud assault and possible
rape uffered by the victim wasinadmissble evidence of another crime, which served to prgudicethejury.
AsinEubanks, however, testimony about the sexud assault and possblergpewas subgtantialy necessary
to present a complete account of what happened to Shelby on the night shewaskilled. Cf. 419 So. 2d at
1332 (halding that tetimony describing the warrant for the accused's arest was admissble because it
showed the officer was acting within his authority and was subgtantialy necessary to present a complete

gory to thejury).
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143. Tegimony about the sexud assault and possible rape of Shelby was dso admissible because it
described part of the res gestae of the crime charged and hdped shed light on McGowen's mative. Cf.
Davis, 530 So. 2d a 697 (holding testimony about other solen property, which congtituted a separate
crime from the one charged, was admissble becauseit formed part of theres gestae of the crime charged
and helped shed light on the gppdlant's mative). Underdanding that McGowen likdy sexudly assauited
Shdby explans why she might have begun arying and why he might have begun acting irrationdly and
grangled her. In short, it corroborates the confesson he provided invesigators

4.  Fndly, tedimony suchasDr. McGarry'sabout thesexud assault and possiblerape Shelby endured
prior to her deeth was properly admitted because those events were part of the series of events that led
to her degth. Asin Robinson, thefactsof Shelby'ssexud assault and possiblergpeweresodosdy rdaed
to her murder that they formed asingletransaction or seriesof transactions. Cf. Robinson, 497 So.2d a
443 (halding no reversble error when testimony about another crime was so dosdy rdated to the aime
charged that it formed a ngle transaction or series of transactions).

5. Theseexceptionsto the generd rule againgt admitting testimony about other crimesaregpplicable
inthe case a bar, even though they were nat gpplicablein Tucker. InTucker, thisCourt remandedthe
defendant'sdrug passession conviction dueto testimony admitted during trid thet, on asgparate occasion,
the defendant sold marijuanafrom thetrunk of hiscar. 403 So.2d a 1276. The defendant was not on trid
for sdling narcotics, and this sde occurred before palice found marijuanain the defendant's hotd room.
| d. Thesdewasthusaseparate event and may or may not have been rdated to the defendant's possession
of marijuanain hishatd room. The marijuana sde from the car trunk and the marijuana possesson in the
hotedl room were not necessaxily rdaed or part of the same Sory of events. By contrad, in the case sub
judice the saxud molestation and possible rgpe of Shelby were integraly rdated to her murder such thet
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one could not coherently present thefacts of her demisewithout referenceto them. Theseunfortunatefacts
were part of the res gestae of the murder with which McGowen was charged and they shed light on
McGowen'smative. They wereso dosdy rdated that they can besaid to haveformed the sametransaction
or sries of transactions
6. For the foregoing reasons, we cannot say thet the trid court abused its discretion by admitting
tedimony, such as that of Dr. McGarry, about the sexud assault and possible rape of Sheby which
occurred in the moments preceding her murder. McGowen'sdamsthat histrid was fundamentdly flaved
and thet his conditutiond rights were violated due to inadmisshletesimony that implicated himin sexudly
assaulting or rgping the victim are without merit.
Il.  WHETHER THE TRIAL COURT ERRED IN PERMITTING THE

FORENSIC PATHOLOGIST TORENDER AN EXPERT OPINION

THAT THE SHAPE OF THE MALLET (SE-36b) WAS

CONSISTENTWITH INJURIESTO THE VICTIM'SHEAD WHEN

THIS CONCLUSION WAS DRAWN BY COMPARING

GRUESOMEPHOTOGRAPHSDURING TRIAL ANDWHENTHIS

CONCLUSION WASNOT TENDERED IN DISCOVERY.
147.  McGowen's second assgnment of error aversthat Dr. McGarry should not have been
permitted to render his expert opinion that the malet (SE-36b), found in the back of CharlesMcGowen's
truck, meatched the injuriesto Shelby's heed. Dr. McGarry used photographs (SE 44, 45, 46, and 47) to
meke comparisons and draw the condusion thet the markings in Shelby's skull were conggent with the
shepe, Sze, and contour of themdlet. At tria McGowen'scounsd objected to thistestimony, and with the
jury out, Dr. McGarry conceded he could not say the mdlet in evidence wasthe insrument ussd toinjure
Shelby's skull. McGowen'strid counsd incdluded Dr. McGarry's autopsy report in his maotion for a new

trid, emphasizing that the report contained no comparisons of the mdlet to the marks on Shdby's skulll.
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McGowen pointed out in that motion and on thisgpped that the prosecution never tendered any discovery
suggedting Dr. McGarry would offer such comparisons or opinions.

148.  Additiondly, McGowen's gopdlate brief attempts to impeach Dr. McGarry's tesimony by dting
casss, both past and pending, inwhich Dr. McGarry "withheld opinionsand condusions. . . only to garing
them on trid counsd during testimony.” McGowen proffers Harrison v. State, 635 So.2d 84 (Miss.

1994), discussedinfra, asanexemplary caseinwhich Dr. McGarry'simproper tesimony causedreverd.

9. McGowenfurther assarts " Dr. McGarry ishot atool-mark comparison expeart,” and "histestimony
wasrank speculaion” that violated M cGowen'srights under the Fifth, Sixth, and Fourteenth Amendments
to the United States Condtitution, aswell asArtidle 3, 88 14 and 26 of the Missssppi Congtitution. Onthis
count McGowen daimsDr. McGarry'stestimony was prohibitedbased on Kol berg v. State, 704 So.2d
1307 (Miss. 1997); Fowler v. State, 566 S0.2d 1194, 1199 (Miss. 1990); Goodson v. State, 566
S0.2d 1142, 1147-48 (Miss. 1990); and Kelly v. State, 735 So.2d 1071 (Miss. Ct. App. 1999).
150. Thefirg quedion this Court must answer is whether aforengic pathologist may render an expert
opinion & trid asto whether aparticular insrument or wegpon in evidence was condstent with particular
inuriestoavicim. ThisCourt hasheld, "[t]he question of whether anindividud isqudlified to testify asan
expert is committed to the sound discretion of thetrid court. This Court does not reverse such deciSons
absent ashowing thet this discretion has been abused, thet is, thet the witness was dearly not qudified.”
Duplantisv. State, 708 So0.2d 1327, 1338-39(1/45) (Miss. 1998) (citing Cooper v. State, 639 So.2d
1320, 1325 (Miss. 1994)).

151. InDuplantis, this Court refused to say the trid court abusad its discretion when it dlowed a
forendc pathologist to tegtify in amurder trid that the wounds suffered by the victim were inflicted by an
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object amilar tothe balt cuttersrecovered from victim'struck. 1 d. at 1339. In Duplantis, the Court ruled
infavor of admitting such tesimony even though there was no vaire dire cross-examingtion of thewitness,
because this witness hed tedlified as an expat pathologis many times in Missssppi courts and was
unauestionebly qudified. I d.

152. InHollandv. State, 705 So0.2d 307, 341 (1 127) (Miss. 1997) (Holland 11), a degth pendty
goped, thisCourt hdd that Dr. McGarry'stestimony wasnot rank speculation when he provided testimony
remarkably smilar to the testimony hetendered inthe caseat bar. In Holland v. State, 587 So.2d 848
(Miss 1991) (Holland 1),® Dr. McGarry tedtified thevictim died of agphyxiation after being srangled with
at-shirt wrapped around her neck and having undergarments stuffed down her throat. 587 So.2d at 853.
Dr. McGary determined thevidim'sdesthinHolland | was not caused by the stab wound to her ched,
but that she could have languished dive for hours after being stabbed wereit not for the aphyxiation. 1 d.
Furthermore, Dr. McGary tedtified in Holland | that the victim's vagind injuries were caused "by
something nat asfirm and unyidding asametd or wooden indrument. It hasto beapart of ahumean body
or something with thet same texture condgency [like g mae sex orgen.” 1d.

153. InHolland |1, thisCourt hed, "[t]he State demondrated that Dr. McGarry'stesimony fell within

the bounds of forengc pathology by demondrating that his expertise dedt with wounds, suffering, and the
means of infliction of injury. Our case law, aswel asthet of other dates, parmits this type of testimony.”

Holland 11, 705 So.2d a 341 (citing Simmonsv. State, 105 Miss. 48, 57, 61 So. 826, 828 (1913)

(physdanmay tedtify asto effect of sexud intercourse upon childsfemdeorgans)). Holland 11 dsohdd

3Thisisthe same cae asthe previoudy ditedHolland case of 1997. The 1991 apped centered

on objections raised during the guilt phase of the trid, while the 1997 goped dedt with sentencing phase
objections.
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that discusson of painby aforendc pathologigt isadmissble | d. (atingWhittington v. State, 523 So.2d

966, 976 (Miss 1988) (dlowing forensc tesimony that avictim suffered afad heart attack asaresult of
trauma and sressinduced by abegting and robbery). See alsoMitchell v. State, 792 S0.2d 192, 215

16 (Miss 2001). "Thus, in Missssppi, aforendc pathologis may testify asto what produced [avictim'g]

injuries . . and what traumasuch an injury would produce™ Holland |1, 705 So.2d a 341.

4.  Intheindant case, Dr. McGarry did not testify thet the mdlet found in the back of McGowen's
brother's truck in fact caused Shelby's heed wounds. Rather, Dr. McGarry smply sated the shape of the
mallet was cond sent with the shgpe of the wounds. Thisisdirectly andogousto theforensc pethologist's
tetimony in Duplantis that the wounds suffered by the victim were inflicted by an object smilar to the
bolt cutters recovered from victim's truck. 708 So.2d at 1339.

165. Dr. McGarry'stetimony in the case sub judice is diginct from the kind of tool-mark testimony
disdlowed in Fowler v. State, 566 So.2d 1194, 1199 (Miss. 1990). In Fowler, the prosecution's
objectionwassugtaned by thetrid judgewhen the defense expert witnesstedtified that certain blood gains
pictured in a photograph presented at trid were arterid blood squirts from the right Sde of the victim's
head. | d. The prosecution objected that the expert could not know whether the squirts were from the
vicim's head or hisfinger. 1 d.

1656. InMcGowen'strid, Dr. McGarry did not testify with the specificity and certitude asserted by the
expatin Fowler. Dr. McGary merdy dated the shape of the mallet in evidence was conggent with the
shape of Shelby's head injuries. He did not assart thet the mdlet in evidence wasthe wegponin fact used
to inflict Shelby'sinjuriesin the same way the expart in Fowler tedtified the photographed blood gains

were caused by blood sguirts spedificdly from the victim's heed.
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157. Having determined that a forensic pathology expert may offer an expert opinion a trid about
whether a paticular insrument in evidence was condsent with particular injuries to a victim, this Court
must now resolvewhether adiscovery violation occurred sufficient to render this portion of Dr. McGarry's
testimony improper. McGowen arguesthere was afad discovery violation insofar asthe State tendered
only Dr. McGarry's autopsy report during discovery, but did not indicate Dr. McGarry would draw
comparisons during trid between themdlet and autopsy phatographsof thevictim'sskull. McGowenrdies
onHarrison v. State, 635 So.2d 894, 895 (Miss 1994), for the propogtion that this omisson left the
defensewith no meansto chdlenge Dr. McGarry's comparisonsand wasafatd violaion of theMissssppi
Uniform Rules of Circuit and County Court Practice (URCCC) 9.04.4

158. InHarrison, the defendant was convicted of capital murder for rgoing and brutaly murdering a
sevenyear-old girl. 635 So.2d at 895. On gpped, thisCourt found reversbleeror inthetrid court'sfalure
to fallow guiddinesaticulaed in Box v. State, 437 So. 2d 19 (Miss. 1983). In Box, this Court laid out

the fallowing procedurd stepstrid courtsmust follow when faced with an undisd osed discovery objection:

4 URCCC 9.04(A) satesin pertinent part,

Subject to the exceptions of subsection 'B', beow, the prosecution must
disclose to each defendant or to defendant's atorney, and permit the
defendant or defendant's attorney to ingpect, copy, test, and phatograph
uponwritten request and without the necessity of court order thefollowing
whichisin the possession, custody, or control of the State, the existence
of whichisknown or by the exerdse of duediligence may becomeknown
to theprosacution: (1) Namesand addresses of dl witnessesin chief .. (4)
Arny reports, statements, or opinions of experts, written, recorded or
othewise presarved, made in connection with the particular case and
substance of any ord datement made by any such expet; (5) Any
physca evidence and photogrgphs rlevant to the case or which may be
offered in evidence...
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1. Upon defense objection, the trid court should give the defendant a reasoneble

opportunity to becomefamiliar with the undisdosed evidence by interviewing the witness

ingpecting the physica evidence, .

2. If, after thisopportunity for familiarization, the defendant believeshe may be prejudiced

by lack of opportunity to prepare to meet the evidence, he mugt request a continuance.

Failure to do 0 condtitutes awalver of theissue

3. If the defendant does request a continuance the State may chooseto proceed with trid

and forego using the undisd osed evidence If the Stateisnot willing to proosed without the

evidence, thetrid court must grant the requested continuance[]
Id. at 22-26. See also Harrison, 635 So.2d at 898.
159. InHarrison, Dr. McGary tedified for the State. During the discovery process, the State had
provided the defense only acopy of the pathologist'sautopsy report, which did nat indude any opinions
astotheindrumentsthat causad thevidimsdeath. | d. At trid, Dr. McGarry was permitted to tedtify to a
number of possible causes of death and, perhagps most Sgnificantly, hewasdlowed to opinethat thevictim
was rgped. | d. a 898-99. This was the only evidence of rgpe the State possessed. 1d. a 899. The
reversble error in Harrison occurred when the trid judge flatly denied dl defense counsd atempisto
invoke theBox procedures, to consult with or interview Dr. McGarry to ascertain what opinionshe might
offer, or to make aproffer of proof. I d. at 899-900.
160. Harrison, however, noted that afailureto comply with our discovery rule (what isnow URCCC
9.04) isnot necessxily fatd, but only requires reversd when Box hasnot beenfallowed. Harrison 635
So.2d a 898. In Holland |, there was no reversble discovery violation when the defense provided Dr.
McGarry'sautopsy report and " Provisond Autopsy Diagnoss' which contained hisopinion onthegenerd
time of thevictim'sinjuries. 587 So.2d & 867. Holland | found it wasforesseablethe prosecutionwould

ask Dr. McGarry to expound on the time dement contained in his provisond diagnoss | d. Smilaly in

SURCCC 9.04 ishut acodification of Box and its progeny.

25



Mitchell, thisCourt held therewasno reversblediscovery violation or error whenthetrid judge provided

the defense the opportunity to interview Dr. McGarry prior to his sentenaing phase testimony and when
the defense did not make an objection to McGarry'stestimony during the guilt phase of the Mitchdl'strid.
792 So.2d a 216.

161. At McGowen'strid, defense counsd objected during direct examination of Dr. McGarry asthe
State began to introduce and question Dr. McGarry aout photographs of the mdlet and of Shelby'shead.
Thefdlowing exchange took place with the jury out:

BY DEFENSE COUNSEL: We object to any foreign object that's shown in these
photographs. Not that one, thet one.

BY THE COURT: What isthat?
BY THESTATE Itsamdllet.

BY DEFENSE COUNSEL: | need to makearecord outdde the presence of thejury.

(Jury is dismissed)

*kkkkk

BY DEFENSE COUNSEL: | have no objection to that one and | certainly have no
objectionto that one. Therearefour photogrgphs. | has
handed atotd of Sx. There arefour. And, while they
may be gruesome in nature, the doctor said they would
ad him in his tetimony, s0 | think the Court would
probably let thosein. But | object to what gppearsto be
an expaiment that was conducted, by whom we know
nat, which are Staie's Exhibit -- premarked Exhibits 43,
44, 45, and 46. And | object to tha. Therés no
evidence

BY THE COURT: Thesearenot what heshowed me. Theonewith

the mdlet -- he handed methosetwo. Theseare
withdrawvn or just I'm going to rule --

BY THE STATE Widl, I'mjugt nat going to -- | won't offer them.
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BY THE COURT: Okay. Were down to those two. Those are
Exhibit 45 and 46. Let'snarrow it to those

BY DEFENSE COUNSEL: | want to object to those as well. Judge, the reason --
he'skind of getting the cart beforethehorse. But they did
a-- they had asrologig look a thismdlet. Found no
blood, no hair, no tissue, no nathing onit. And, yet, they
want to interject thet this mallet is the murder wegpon.
That's pure goeculation.

BY THE COURT: Wi, | need to hear what Dr. McGarry says
about it, those two photographs.  Those two

photographs only. Y ou don't need to go through
everything hes going to say.

The State and defense counsd were then given the opportunity to interview Dr. McGarry aoout what his
testimony would bein regard to these two photographs (SE-45 and SE-46). During bath interviews Dr.
McGarry said hewould testify thet the mdlet in the photograph was cong gtent with theinjuriesto Shelby's
head, but it would beimpossble to say the mallet was the murder wegpon in fact because someone could
have wiped the blood and tissue off of it beforethe serologist'sexaminaion. Following hisinterview of Dr.
McGarry, defensecounsd offered agenera objection but did not ask for acontinuance and did not specify
adiscovey violaion.

162. Despitethedefense counsd'sfalureto request theinvocation of theBox procedure, thetrid court
followed it nonethd ess. Defense counsd was given the opportunity to interview thewitnessand ingpect the
evidenceouts dethe presenceof thejury. After such anexamination, Box placesthe burden onthe defense
to request a continuance. Failure to request a continuance condtitutes awaiver of the discovery violaion
issue Harrison, 635 So.2d a 898; Box, 437 So.2d 19, 22-26.

163.  For theforegoing reasons, McGowen's second assgnment of error is without merit.

.  WHETHER THE TRIAL COURT VIOLATED McGOWEN'S
CONSTITUTIONAL RIGHTS BY PERMITTING A CRIME LAB
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SEROLOGIST TO TESTIFY ABOUT EXAMINATIONS

PERFORMED AND CONCLUSIONSREACHED BY A FORMER

COWORKER AND SUPERVISEE WHO WASALSO A SCIENTIST

AT THE CRIME LAB.
164. McGowen'sthird assgnment of error contends that his congtitutiona right to confront those who
testify againg him was vidlated when Amy Winters, acrimelab serologig, testified on behdf of her former
coworker, Elizabeth Howel, asto the results of tests for blood and semen on various itemsin evidence.
The Sixth Amendment to the United States Condtitution and Artide Three, 88 14 and 26 of the Miss ssippi
Conditution provide the accused with the right to confront those who testify againg him. McGowen did
not acquiesceto the subdtitution of Wintersfor Howel. McGowen argues Howel was avalable to tetify,
even though she was alaw sudent in Jackson & thetime of trid, if the State had only subpoenaed her.
165. McGowenandogizeshisfactud scenaioto Kettle v. State, 641 So.2d 746 (Miss. 1994), and
Barnette v. State, 481 So.2d 788 (Miss. 1985). In Barnette, the defendant was arrested for sdling
cocane 481 So. 2d at 789. At trid, the Stateintroduced into evidence acartificate of andyss certifying
the substance Barnette was sdling was indeed cocaine. |1 d. a 790. Because the andyst who tested the
subgtance did not testify, Barnette objected and was overruled. | d. The Statewas acting pursuant to Miss
Code Ann. 8 13-1-114 (now reped ed), which then authori zed such unaccompanied admisson of records
into evidence. On goped, this Court agreed thet the trid court committed error in admitting the certificate
without the accompanying testimony of the andly<, but the Court Sopped short of dedaring the Satute
unconditutiond. 1 d. a 791. Indtead, the Court condtrued the datute to require an andys’ s tesimony in

narcotics cases when such acatificate is introduced unless the defendant provides pretrid consent, does

not object during trid, and thereby waives his right under the confrontation dause. 1d. a 792. However,
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if the defendant makes amoation during trid, it must be granted and the andys shdl be required to tedtify.

I d.

166. InKettle, the defendant was dso arrested for sdling cocaine. 641 So.2d & 747. Beforetrid, he
filedamationin limine seeking to exd udetestimony by alaboratory supervisor who did not himsdlf perform
the andlysesforming the subject of histestimony. During the State's case-in-chief, the substance purchasd
fromK ettlewasintroduced into evidence and testified about, not by theMissssppi CrimeLab andyst who
examined the substance, but by the supervisor of the Crime Lab. | d. at 748. Kettle did not object, but on
aoped rdied onhispretrid mationinlimine 1 d. Whilethis Court preferred Kettle to have objected during
trid, it nonethdessfound hispretrid mation preserved hisconditutiond right to confront witnessestedtifying
agang him. 1 d. Fdlowing Barnette, Kettle hdd thet it was avidlaion of acrimind defendant's Sxth
Amendmant confrontation right to alow someone ather then the andys who performed the |aboratory
examindion to tedify to theresultsin anarcoticscase. 1 d. at 750.

167. InAdamsv. State, 794 So.2d 1049, 1057-58 (Miss. Ct. App. 2001), asexud battery case, a
dmilar assgnment of error was raised on goped avering that the defendant's Sxth Amendment
confrontation right hed been violated when alab supervisor named Warren tetified on behdf of hislab
technidan.. Adamsrdied on Kettle to assert thisviolaion, but the Court of Appedsfound "Kettle [did]

not apply. . . because Warren supervised, witnessed and checked the tests performed by his technician.

Warren is not so far removed from the process as to be reduced to the leve of arecords custodian.” | d.
168.  ThisCourt agreeswiththe Court of Appedls underdandingthat Bar nette andKettl e are limited
to those ingancesin which the tedifying witness is o far removed from the andyds asto be essentidly a

records custodian for the purposes of tedtifying a trid. | d. By contrast, when the testifying witnessis a
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court-accepted expeart in the rdevant fidd who particpated in the andys'sin some cgpecity, such asby
performing procedurd checks, then the testifying witnesss testimony does not violate a defendant's Sixth
Amendmert rights. Here, Winters was a court-acogpted expert in the fidd of forensic serology. In her
tesimony, Winters explained how she participated in the andyses performed by Howl.

MS. WINTERS Every time an experienced andy4 or atraned andy4 that hes
been deemed cartified to conduct independent andyssonacase,
any timetha an individua submits or performs examinaionsand
then prepares to submit a report, those examinations have to be
reviewed for technica content. And this is cdled a technicd
review. And bescaly what isdone, andwhet | did inthiscasg, is
| received the work sheets that were generated by Ms. Howel
documenting the examination she performed and adraft or rough
copy of the report that she planned to submit... And it was my
role to review her work shedts to determine if she did in fact
perform dl the tests that could be and were supposed to be
performed for thesetypes of examinations And if she performed
dl the examinations she was supposed to, did she reach the
proper or accurae condudons in the report based on these
examinaions And, oncethet isdone, thefind report isprinted off
and | initid and date that and then it is submitted to the submitting

agency.
Winters was thus adtively involved in the production of the report and had intimate knowledge of the
andyses even though she did not perform the tests firgt hand.
169.  Furthermore, thisparticular expert testimony did not concern an essantid dement of thecrimeand
wasnot damaging to McGowen'scase. Thetesimony in questionwasessentidly moot to the determination
of the case. Winterstedtified that the tests for semen and blood on acomforter were negative, the testsfor
blood on the malet were negative and the tests from the sexud assaullt kits for semen were negetive. The
only patentidly dameging tesimony Winters offered againgt McGowen was her comment that if digital
penetrationweretheonly sexud act performed on Shelby, then onewould not expect tofind semen. Unlike

Barnette andKettle, in which the chalenged tesimony concerned the "essantid dement [of thedleged
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offensg],”" namdy whether the substance sold was cocaine, here the chdlenged tesimony plays no
dgnificant role in the ultimate outcome of the case. Thetrid court dearly did not er indlowing Winters s
tetimony; however, evenassumingarguendo, that weweretofind thetria court erredin dlowing Winterss
testimony, it would be harmless error beyond a reasonable doubt. McGowen's third assgnment of error
isthuswithout merit.

V.  WHETHERTHETRIAL COURT ERREDINALLOWINGEXPERT
TESTIMONY CONCERNING THE RESULTSOF HAIR SAMPLE
COMPARISONS WITHOUT FIRST HOLDING A PRE-TRIAL
"GATEKEEPING" HEARING ON THE CREDIBILITY AND
ADMISS BILITY OF SUCH EVIDENCE.

170.  Giting a litany of academic abdracts McGowen next argues that microscopic hair and fiber
comparisors are nat the probative evidence they once were esteemed to be, and that Daubert v.
Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 113 S. Ct. 2786, 125 L. Ed. 2d 469 (1993) has
placed trid judgesin the role of "gatekegpar™ by bestowing them with the duty to keep dubious stentific
testimony out of the courtroom. "'In apost-Daubert world,” McGowen contends, “the trid court should
have cdled for a hearing on the admissihility of hair comparison, especidly when, asin Mr. McGowen's
case, DNA tesingwasavalable. . . ." Because no such hearing washdd, McGowen argues, thetrid court
committed plain error and violaed his due process and fair trid rights.

71. Becauseof the dausof thelaw in this Sate & the time of MoGowen'strid, thisdam is without
meit. Thelearnedtrid judge correctly gpplied thelaw asit then exised. "This State has dedined to adopt
the Daubert test and continues to use the time-proven test et out in Frye v. United States, 293 F.
1013, 1014 (D.C. Cir.1923)." Humphrey v. State, 759 S0.2d 368, 384 (Miss. 2000). See also
Gleeton v. State, 716 So.2d 1083, 1086 (Miss.1998). The Frye test merdy requires a stientific
procedure to "be sufficiently established to have gained genera acoegptance inthe particular fidd inwhich
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it belongs." 293 F. a 1014. But cf. Daubert, 509 U.S. a 588-96 (requiring trid judges to ensure
rihility of expert's tesimony by examining methodology, checking peer reviewed publications, and, if
necessary, looking to the generd acceptance of the rdevant scientific community).

172.  Smply put, a thetime of McGowen'strid, this Court had not adopted the Daubert rule. But see
Amended Rule 702 of the Missssppi Rules of Evidence (effective May 29, 2003).° Moreover, hair and
fiber comparisons havelong been recognized in Missssppi courts Manning v. State, 726 So.2d 1152,
1180 (Miss. 1998), overruled on other grounds by, Weatherspoon v. State, 732 So.2d 158
(Miss. 1999); Bevill v. State, 556 So.2d 699, 707 (Miss. 1990); Slyter v. State, 246 Miss. 402, 149
So0.2d 489, 492 (1963).

V. WHETHERTHETRIAL COURT ERREDINADMITTINGSTATE'S
EXHIBIT 9, A GRUESOME PHOTOGRAPH.

173.  Next, McGowen arguesit was reversble error to admit into evidence agruesome photograph of

thevictim, SE-9. M cGowen saysthe phatograph had no rd evanceto any witness testimony and, therefore,

*The newly adopted Miss. R. Evid. 702, with the newly added language underlined, states

If scientific, technicd, or other gpecidized knowledge will s34 thetrier of fact to
understand the evidence or to determine afact inissue, awitnessqudified asan expert by
knowledge, kill, experience, training, or education, may tegtify thereto in the form of an
opinion or otherwise, if (1) the tedimony is bassd upon sufficient facts or deta, (2) the
tedimony isthe product of rdiable principlesand methods, and (3) the witnesshas gpplied
the prindiples and methods rdiably to the facts of the case.

The Comment under the newly amended rule datesin pertinent part:

By the 2003 amendment of Rule 702, the Supreme Court dearly recognizes the
gate kesping respongibility of thetrid court to determine whether the expert teimony is
rdevant and rdiable. This follows the 2000 adoption of a like amendment to Fed. R.
Evid., 702 adopted in Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S.

579 (1993).
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hed no evidentiary vaue. Additiondly, the State had dreadly introduced two photogrgphs of thevictim, SE-
7 and SE-8. The trid judge denied McGowen's mation in limine and subsequent objection to the
introduction of the photograph thereby, according to McGowen, needlesdly inflaming and prgudicing the
jury. McGowen correctly sates the sandard of review for thisassgnment of eror isabuse of discretion.
Ashleyv. State, 423 S0.2d 1311, 1316 (Miss. 1982); Hughesv. State, 401 So.2d 1100 (Miss. 1981).
McGowen then provides a gring of dtesto cases which cautiontrid judgesto "congder carefully dl the
facts and drcumdances surrounding admisson of any photogrgph.” Mackbee v. State, 575 So.2d 16,
30-32 (Miss. 1990); Welch v. State, 566 So.2d 860 (Miss. 1990); McNeal v. State, 551 So.2d 151
(Miss. 1989); Stringer v. State, 500 So.2d 928 (Miss. 1986).

74. Inthisdaeatrid judgeis granted broad discretion in admitting photogrgphs. Ashley v. State,
423 So.2d a 1316 (ating Brigginsv. State, 416 So.2d 691 (Miss 1982)). As long as photographs
"upplemeant or add darity to thetesimony™ no abuse of discretionisfound. | d. (dtingHughesv. State,
401 So.2d a 1106 (affirming tria court'sadmittance of photogrgphsof rapevictim'samsfifteen daysafter
the incident because the phatogrgphs supplemented and provided darity to the testimony of awitness)).
175.  InMackbee, the defendant, convicted of capitd murder, argued on goped, inter dia, that an
autopsy photogrgph of the victim's neck should not have been admitted into evidence or showntothejury.
575 So.2d a 32. The color photogrgph depicted the victim's neck severed by the medicd examiner in
order to digdlay the soat lining the victim's esophegus. Because this evidence corroborated the State's
theory thet the victim was knocked unconscious and then burned to degth in the trunk of acar, thisCourt
held the phatogrgph was more probative than prgudicid; and thereforeadmitting it into evidencewasnat

an abuse of thetrid judges discretion. 1 d.
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176. At McGowen'strid, defense counsd's objection to the phatograph was vague, but evidently was
grounded on an objection to the fact that the witness, Invedtigator Rodney Fountain, did not actudly take
the photograph. State's exhibit 9 portrays Shelby's body asit gopeared in the woods where investigators
found her. As such the photograph corroborated the tesimony of Investigetor Fountain and other State's
witnesses and added to the jury's understanding of the events leading to and surrounding Shelby's deeth.
State's exhibit 9 therefore is more probative than prgudicd. Cf. Mackbee, 575 So.2d a 32 (finding
gruesome photogrgph of murder victim's neck more probative thanprgudicid when it corroborated Seate
witnesses testimony and added to the jury's understanding of the events surrounding the crime). For these
reasons, this Court findsthe trid court did not abuseits discretion in admitting SE-9 into evidence.
VI. WHETHER THE TRIAL COURT COMMITTED REVERSIBLE
ERROR BY GIVING A JURY INSTRUCTION ON THE DEFENSE
OF INTOXICATION WHEN McGOWEN DID NOT PRESENT A
DEFENSE OF INTOXICATION.
77.  McGowen's next assgnment of error assarts thet the trid court should not have granted a jury
ingruction on intoxication (S-4A) because McGowen did nat offer an intoxication defense, voluntary or
invaluntary, and objected to an intoxication defenseindruction at trid. McGowen further damsthat there
was no evidentiary badis for such an indruction and that the prosecution's proffer of this ingruction
condtituted abreach of duty to ensure the protection of a defendant's condtitutional and statutory rights.
178. Theindruction given & trid readsinfull:
The Court indructs the jury that if a Defendant, when sober, is cgpeble of didinguishing
between right and wrong, and the Defendant voluntarily deprives himsdf of the dallity to
diginguish between right and wrong by reason of becoming intoxicated by use of dcohal
and commits an offense while in thet condition, he is crimindly respongble for such acts.
Therefore, if you find from the evidence in this case beyond a reasonable doulat thet the
Defendant, Hugh Wilton McGowen, ., was cgpable of diginguishing between right and

wrong & the time of the dleged offense and thet he voluntarily deprived himsdf of the
ability to diginguish between right and wrong by becoming intoxicated by use of doohal
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and whilein that condition committed the offense of Capitd Murder, then heisaimindly
respongble for that act, and in such event you should find the Defendant guilty as charged.

179.  Insupport of hisfirs assartion thet thetrid court erred indlowing thisindruction, McGowenrdies
onTaylor v. State, 597 S0.2d 192 (Miss. 1992), the defendant's murder conviction was reversed due
to animproper jury ingruction. Taylor'sformer girlfriend waskilled after hecameto hishome, argued with
him, pulled out agun from under his couch, and was shot when sheand Taylor Sruggled over thegun. | d.
a 192-93. Throughout the trid, Taylor maintained her deeth was an accident. 1d. While the trid court
correctly granted Taylor's requested jury indruction setting out his accident theory, the trid court went
further and granted the Stat€ s requested jury indruction requiring thejury to find Taylor guilty of murder,
“unlessthe Jury entertain]ed] areasonable doubt asto whether or not thekilling was donein necessary sdif
defense” 1d. a 194. This Court pointed out in Taylor that the granting of the State's proffered jury
indruction on sHf defense was eror because “Taylor made no dlam of sdf-defense. No one offered
evidence of sdf-defense. Taylor's theory of defense throughout was one of accident or excusable
homicde” 1d. Wedso hdd that thisingruction deflected the attention of the jury from Taylor's theory of
accident toward the theory of sdlf-defense which was never mentioned during the trid. 1 d. at 194. "One
cannot reed the indruction without forming the opinion thet the principa defense to be conddered is sHif-
defense” 1d. The Court went on to explain its reasoning. "Where, as here, the evidence is somewha
drcumgantid and incondusive, and where the Court has subgtantidly indructed the jury thet it congder
amatter extraneous to the process, therisk of amisdirected verdict becomesintolerably high.” 1d. at 195.
180.  Inasubsequent case, the Court of Apped sdistinguished Tayl or asbeing primarily concerned with
whether agiven jury indructionwould confusethejury. Hester v. State, 841 So.2d 158, 161 (Miss. Ct.

App. 2002). Hester was on trid for murder and asserted thet he acted in saf-defense when he shot the
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vicim four times during andtercation. The State sought and received from thetrid court ajury indruction
which offered the jury the option of finding Hester guilty of the lesser offense of mandaughter as opposed
to murder. After being convicted of murder, Hester dleged on goped that the trid court had ered in
granting the Sate s request for amandaughter ingruction because that ingtruction negated his sdf-defense
theory. 1d. a 160. The Court of Appeds did not find arisk of confusion sufficient towarant reverd. | d.
a 161. "Whether Hester was completely exonerated because of alegitimate threat to him, or whether his
reaction to events was ill crimind but lessened by the heat-of-passion, are not sdf-cancelling in the
manner of the precedents [induding Taylor]." I d.

181. This Court amilarly views the induson of an intoxication indruction as not sdf-cancdling
McGowen'sproposad defense of totd innocence. Before convicting McGowen, the jury had to ascertain
for themsdaves beyond a reasonable doulat that he committed the act of killing Shelby. Thisdetermingtion
hed littleto do with whether Hugh M cGowen wasintoxicated on the night of February 26, 2000. Thejury's
congderation of McGowen'sinebriation would only comeinto play oncethejury decided hein fact killed
the vicim. McGowen mearwhile mantained no partid defense, but rather totd innocence, daiming his
brother Charles committed the crime. The intoxication indruction did not present ahigh risk of confusing
the jury or diverting the jury’s atention from McGowen's proposed defense of complete innocence.
Additiondly, thejury indruction did nat lessen thejury’ s respongibility in determining McGowen' sguilt or
innocence from the evidence and the law, but insteed gppropriatdy informed the jury that McGowen's
crimind culpability was not otherwise lessened because of his voluntary intoxication.

182.  McGowen's second contention in his Sxth assgnment of eror istha prosscution's proffer of the

intoxication indruction condituted a breach of duty to ensure the protection of adefendant's condtitutiona
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and datutory rights. Because we have determined none of McGowen's condiitutiond or Satutory rights
were abrogated, there could not have been a breach of duty by the prosecutor to ensure such rights.
183.  Incondusion, wefind thetria court did not abuseitsdiscretionin dlowing theintoxication defense
ingruction. Likewise, the prosecutor did not breech any duty to ensure the defendant's conditutiona or
datutory rights Therefore, this assgnment of error iswithout merit.
VIl. WHETHER THE TRIAL COURT ERRED IN PERMITTING THE
VICTIM'SMOTHER TO OPINE THAT McGOWENHADKILLED
HER DAUGHTER.
184. McGowen next argues that Miss. R. Evid. 701 was violated when Shdby's mother, Miranda
Tucker Tames, was parmitted to tedtify that she bdieved Hugh McGowen murdered Shelby. According
to McGowen, thistestimony had no probative vaue, but washighly prgudicd. Thetext of Rule 701 reeds
inful:
If the witness is nat tedifying as an expert, his tetimony in the form of opinions or
inferencesis limited to those opinions or inferences which are (g) rationdly basad on the
perception of the witnessand (b) helpful to the dear understanding of histestimony or the
determination of afact inissue[’]
The comment to Miss. R. Evid. 701 explainsthat the old treditiond rule wasto exdudelay opinionsfrom
evidence. By contrast the comment explains, "Rule 701 is a departure from the traditiond rule. It favors
the admission of lay opinions when two congderdions are met." Miss R. Evid. 701 cmt. The firs

condderation is whether the opinion is based on firs hand knowledge or observation. The second is

whether the opinion is hdpful to the issue being determined.

"Agan, thisthe Rule is quoted as it existed a the time of McGowen'strid. Effective May 29,
2003, Rule 701 was amended in such away thet Rule 701 (8) and (b) above remain intact with the
exceptionof theaddition of gender-neutra language, and therewas added thelanguage* and, (¢) not based
on saentific, technicd, or other spedidized knowledge within the scope of Rule 702
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185. Intheingant cass, McGowen assgns error based on thetestimony of Shelby’ s mother, Miranda
Tucker Tames, during cross-examination. To place this tesimony in context, during defense counsd’s
cross-examinationof Tames, shewasasked whether she mailed aletter to Hugh McGowen while he was
injal and whether she "filgd] alavsuit againg Hugh McGowen for the wrongful desth of your daughter
for five million dallars?' Her responsesindicated she had indeed done bath. Immediatdy following cross-
examination, the prosecution on redirect asked Miranda Tucker Tameswhy she mailed the defendant the
|etter. The following exchange occurred:

Q. Miranda, why did you send the defendant thet letter?

A | was hurt.
Q. And why were you hurt?
A. My daughter was deed.
Q And who do you think is respongble for thet?
BY DEFENSE COUNSEL:  We object to what she thinks
BY THE PROSECUTION:  Wadl, Your Honor, | think it goes to why -- to
her date of mind asto why she wrote the | etter,
which the defendant introduced into evidence
BY THE COURT: Overruled.
BY DEFENSE COUNSEL: Shedidn't haveathingintheworld to beseit on.
BY THE COURT: It may wel be but the Sate istrying to
get a why she wrote the letter. What
she beieved is catainly rdevant to why
she wrote the letter. Overruled.
BY THE WITNESS (continuing):

A. Would you repest that.
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Q. Why did you write thet Ietter to Hugh McGowen, X.?
BY DEFENSE COUNSEL:  Again, we object.
BY THE COURT: Overruled.

BY THE PROSECUTION (continuing):

Q.  Youcananswer.

A. Because | was hurt.

Q. And why wereyou hurt.

A. Because | bdieved he murdered my daughter.
186. "Rue701doesnot openthedoortoany anddl opiniontestimony.” Jackson v. State, 551 So.2d
132, 144-45 (Miss. 1989) Asthis Court gated in Whittington v. State, 523 S0.2d 966 (Miss. 1988),
alay witnessmay not expresshisor her opinion on the ultimate issue baing determined in acase. Nor may
awitnessgivean opinion thet isnot basad upon his persond percgptions, or thet will not help thejury fairly
resolve a contested materid fact. I d. (dting Dale v. Bridges, 507 So.2d 375, 378 (Miss.1987)).
187. However, in Jackson, this Court reected the defendant's dam that the trid court erred by
dlowing two tedtifying investigetors to express their opinions as to the defendant's guilt and to list
inaiminding factors. | d. a 144. Thetrid court dlowed the officersto give such testimony in part "because
the defense hed "opened the door' on cross-examindion to thisline of quedioning.”1 d. at 144. Inview of
the nature of the cross-examination, this Court found the trid court was "within its discretionary authority
indlowing the disouted redirect.” 1d. This Court conduded, "1n no event may we sensbly condude thet
thisredirect subgtantialy violated Jackson'sright toafar trid.” 1 d. & 144-45 (citing Miss. R. Evid. 103(a);

Ponthieux v. State, 532 So0.2d 1239, 1248 (Miss.1988)).
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188.  AsinJackson, McGowen's defense counsd "opened thedoor” to the line of questioning thet led
to Miranda Tucker Tamesstesimony that she beieved McGowen killed her daughter. Defense counsd
introduced the | etter written by Tames to McGowen, of which the prosecution was previoudy unaware,
and began asking her about it. On redirect, the prosecution only asked her why she wrote the letter and
why she was feding hurt when shewrate it. In her regponse, Tames only discussed her perceptions and
fedingswhen shewrate the letter. Asin Jackson, this Court cannot sengbly condude thet this redirect
subdantidly violated McGowen'sright to afar trid. 1 d.

189.  Furthermore, anexaminaion of Miss R. Evid. 701 and its Comment supportsthe conduson thet
McGowen'sfind assgnment of error should be denied. In accordancewith Miss. R. Evid. 701, Tamess
tesimony was () rationdly bassd on her perception of her fedings and bdiefs a the time she wrote the
|etter; and (b) helpful to the dear understanding of her testimony, namely what mativated her to write the
|letter to McGowen. Given the satisfaction of these two reguirements, plus the dlear intent of Rule 701
aticulated in its comment — thet it "is a departure fromthe traditiond rule' and thet it “favorsadmisson of
lay opinions’ —thetrid court did not abuseits discretion in dlowing Tames to tetify asto her mativation
for writing the letter to McGowen. McGowen's seventh assgnment of error iswithout merit.

PRO SE ISSUE

VIill. WHETHER THE STATE COMMITTED PROSECUTORIAL
MISCONDUCT DURING CLOSING ARGUMENTS.

190. McGowen arguesin his pro se supplementd brief that the State improperly misrepresented facts
and evidence during dosng arguments McGowen's main contention concernswhether therewasdight on
autility polelocated twenty-fivefeet from where Sheby'sbody wasfound. During McGowen'stestimony,

he stated thet it was* pitch black” and he could not see anything when he and hisbrother left Shelby'sbody
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inthe woods. However, during dosing arguments, the State deduced that it was not dark because there
would have been light from the utility pole located only twenty-five feet avay. McGowen argues he was
not dlowed achanceto investigate this new evidence because it was presented during the Sates rebuitta
dosing argument. McGowen dso contendsthe State was asking thejury to infer that M cGowen lied about
it being dark when Shelby's body wasft in the wioods.

191. The sandard of review which this Court must gpply to prosscutoria misconduct during dosing
agumentsis"whether thenatural and probableeffect of theimproper argument isto creste unjust prgjudice
agang the accused 0 asto reault in adecison influenced by the prgudice so crested.” Sheppard v.
State, 777 S0.2d 659, 661 (Miss. 2001) (citing Ormond v. State, 599 So0.2d 951, 961 (Miss. 1992)).
See also Flowersv. State, 842 So.2d 531, 553 (Miss. 2003). The purpose of adosng argument is
to fairly sum up the evidence. Rodger s v. State, 796 So.2d 1022, 1027 (Miss. 2001).

"The prasecutor may comment upon any factsintroduced into evidence, and hemay draw
whatever deductions and inferences that seem proper to him from the facts™" Bell v.
State, 725 So.2d 836, 851 (Miss1998) (collecting authorities). Counsd “cannat,
however, date facts which are nat in evidence, and which the court does nat judicdly
know, in ad of his evidence. Neither can he goped to the prgjudices of men by injecting
prejudices not contained in some source of the evidence" Nelms & Blum Co. v. Fink,
159 Miss. 372, 131 So. 817, 821 (1930). See also Sheppard, 777 So.2d at 661.

Flowers, 842 So.2d a 554. In discussng the broad Ititude afforded atorneysin making their dosing

arguments, this Court has Sated:

Counsd was not required to be logicd in argument; he is not required to draw sound
condusions, or to have a perfect argument meesured by logicd and rhetoricd rules; his
functionis to draw condusions and inferences from evidence on behdf of his dient in
whatever he deems proper, o long as he does nat become abusive and go outsde the
confines of the record.
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Brown v. State, 690 So.2d 276, 296 (Miss. 1996) (quoting Johnson v. State, 416 So.2d 383, 391
(Miss. 1982)). If the argument does not result in "unjust prejudice againgt the accused as to result ina
decison influenced by the prgudice so crested,” it will be deemed harmless Wells v. State, 698 So.2d
497,507 (Miss 1997) (quating Davisv. State, 684 S0.2d 643, 656 (Miss. 1996); Davisv. State, 530
S0.2d 694, 701 (Miss. 1989)).

192. Thisassgnment of eror iswithout merit. The State smply logicaly deduced from the evidencethat
there was a light on the utility pole This logicdly dravn condusion bassd upon evidence found in the
record did not unjustly prejudice McGowen.

CONCLUSION

193.  We havemeticuloudy sudied therecord in this case and the gpplicablelaw in light of McGowen's
numerous assgnments of error. Having done s, we find no error and thus affirm the Jackson County

Circuit Court'sjudgment of convictionfor capitd murder and sentence of lifeimprisonment without parole.

194. CONVICTION OF CAPITAL MURDER AND SENTENCE OFLIFE
IMPRISONMENT, WITHOUT PAROLE, IN THE CUSTODY OF THE MISSISSIPPI
DEPARTMENT OF CORRECTIONS, AFFIRMED.

PITTMAN, CJ., McRAE AND SMITH, P.JJ., WALLER, COBB, EASLEY AND
GRAVES, JJ., CONCUR. DIAZ, J.,NOT PARTICIPATING.
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